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forever acquit of all crime, and so on in all cases of crime divided into degrees, 
ad infinitum, ad absurdum. 

The jury is, by our statute (Code, sec. 4041), invested with the power to fix the 
degree of murder of which the accused is guilty if they find him guilty of murder, 
and it is their duty to so fix the degree of the crime. A verdict of a jury finding 
the accused guilty of murder without fixing the degree, would, under our statute, 
be bad, and no judgment could be rendered upon it. 

But we are not without authority upon the very question involved in the case 
under discussion. In the case of the Stale v. Lindxey, 19 Nevada, 47 ; s. c. 3 Am. 
St. Kep. 776, the appellant was indicted for the crime of murder alleged to have 
been committed by the administering of poison, and the jury found her guilty of 
murder of the second degree. It was contended on the part of the accused that 
the verdict was a verdict of acquittal, because the crime alleged in the indictment 
was murder of the first degree, and that there was no such crime under the statute 
of Nevada as murder of the second degree for a homicide committed by means of 
poison. The statute of Nevada under which this case was tried was almost identi- 
cal with our own statute in fixing the two degrees of murder, and in directing that 
the jury, in finding the accused guilty of murder, should, in their verdict, desig- 
nate the degree of the homicide, whether murder of the first or second degree. 
It was held by the court that the jury could find the prisoner guilty of murder of 
the second degree for a homicide committed by means of poison, for the reason 
that the question of degree was to be settled by them under the statute of Nevada; 
that they had the power to fix the crime of murder of the second degree when it 
ought under the law and the facts to be fixed at murder of the first degree ; and 
that though the jury should err in fixing the crime at murder of the second de- 
gree, when it ought to have been fixed at murder of the first degree, it was error in 
favor of the prisoner of which the law would take no cognizance. The court sus- 
tains its conclusions by a well-considered opinion, in which various authorities are 
cited, among which is the case of Lane v. Commonwealth, 59 Pa. St. 375, from 
which the court quotes as follows: " It has never been decided in Pennsylvania that 
a verdict of murder in the second degree might not be given in a case of murder 
by poison. That it may be given is as unquestionable as the power of the jury is 
under the Act to give it, and impossible for the court to refuse it." 

Doubtless the court in this case was entirely sincere in its action, but it is re- 
spectfully submitted, that its course is supported by neither reason nor law, and is 
fraught with most serious danger to the Commonwealth. 

"W. B. Kegley. 

Wylhemlle, Va. 

A NEW DEFINITION OP A DEMUBREB TO EVIDENCE. 

Editors Virginia Law Register : 

The Court of Appeals in Virginia has iterated and reiterated the ancient 
scope and definition of a demurrer to evidence between twenty and thirty times, 
and it may now be presumed that the definition which has so often been given in 
identically the same terms is understood by the bar, and that they have learned 
by many examples how much the demurrant yields to the demurree, how abso- 
lutely the courts surrender their credulity under the spell of this form of defence ; 
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that impossibilities are believed ; even the laws of nature are reversed, and the 
testimony of the most learned experts disregarded. 

That the monotony of this unceasing repetition may be broken and the scope 
of the remedy be further enlarged, I will take the liberty of furnishing to your 
columns an incident which throws a new and valuable light upon the subject. 

The cases of Perry's Administrator against the Richmond & Danville Railroad 
Company, and of OampbcWs Administrator against the same, were tried before Judge 
Grimsley in the Circuit Court of Orange county, some two or three years since. 
General Field, and other distinguished orators, represented the plaintiffs, and 
there was much anxiety on the part of the people to hear them speak. The cases 
were both of unusual local interest, and popular sympathy was with the plaintiffs 
and their counsel. I represented the unfortunate defendant. The testimony in 
each case occupied but a short time, and in each, when it closed, I demurred to 
the evidence. The arguments on the quantum of damages were, of course, short, 
and those upon the questions of law involved in the demurrer were shorter, and 
none were interesting to the large crowd which stood at the back of the bar im- 
patiently awaiting the time for the "lawyers to plead." 

Both cases were ended by the demurrer being sustained and the court adjourned 
much earlier than usual and the disappointed crowd dispersed. 

Amongst the citizens who had closed their ordinary places of business to attend 
the trial were the town barber and his assistant, and when the court adjourned 
they went back to their shop much chagrined and disgusted. My friend Dabney 
C. Gray, who had been counsel in one of the cases, soon after the court adjourned 
went to the barber shop to have his bushy hair trimmed and to be otherwise 
refreshed after the labors of the trial. 

The chief barber was trimming Gray's locks and beard while he stretched 
himself out in the luxurious chair provided for the purpose. The junior barber 
was walking about the shop strapping razors and putting things in order generally, 
obviously much oppressed with his own reflections. At last he stopped and with 
the tone of one anxiously seeking knowledge said : "Uncle Charlie, what does 
the lawyers mean by 'murrin' to evidence?" 

Old Charlie turned with much solemnity, pushed his spectacles back on his 
head, and while he whetted his razor upon the palm of his hand, glanced at his 
subordinate with a look of indignant pity, and said : 

"Sho'ly you ain't been livin' here in my shop, right under de drippins of de 
co't house dis long and knows so little 'bout law dat yer dunno what dey means 
by 'murrin' to evidence?" 

The junior, much subdued, replied in a meek voice, admitting his want of 
information upon the subject, and Old Charlie, with the air of a pedagogue, and 
in the tone of an exhorter, said, as he increased the pity of his voice : 

"Well, den, I'll tell yer, and don't yer forgit it; 'murrin' to evidence is 
'molishin' de arguments." 

When the courts become aware of this beneficent effect of this character of 
defence, it is to be hoped that they will be less harsh in construing the principles 
applicable thereto. 

C. M. B. 

Lynchburg, Virginia. 



